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'TNITED states district court 
SOUTHERN DISTRICT OF NEW YORK 


3a 


* | 

ASSATA SHAKUR a/k/a/ JoANNE CIIESIMARD ( 

. Plaintiff ! 


-against- 

BENJAMIN MALCOLM, individually and as 
Commissioner of Correction of the City 
of New York; JOSEPH D'ELIA, individ- . 
ually and as Director of Operations, 
Department of Corrections, City of New 
York; ESSIE MURPH, Superintendent New 
York City Correctional Institution for 
Women, 

Defendants. 


COMPLAINT 

*7 cf Civ' v-.v 

Crrc~) 


Jurisdiction • 

1. Plaintiff sues for dellaratory and injunctive 
relief pursuant to 28 U.S.C. §1343, 2201 and 2202 and f or damages 
sustained as a result of deprivations of rights privileges and 

f 

immunities'guarantees her by 42 U.S.C. §1983, the First, Fourth, 
Sixth, Eighth and Fourteenth Amendments to the U.S. Constitution. 
This Court has jurisdiction of State Law claims under the doctrine 
of pendent jurisdiction. 

Parties ' ’ . 

, 2.. Plaintiff is being detained at the New York City 

Correctional Institution for Women, Rikers Island, New York. 

("Womens House of Detention") pending trial in New York State. 

% 

Courts on criminal charges,, and has been so detained since May 

' * • 

1974. She has not been convicted of any crime. 














3. Defenda nt Penjamin_Mal_colm_is Commissioner of 
Correction of the City of New York. He is the chief administra¬ 
tive officer of the Department of Correction and as such is res¬ 
ponsible for the administration and operation of all institutions 
under the care, custody and control of the Department of Correct¬ 
ion. 

4. Defendant Joseph D'Elia is Director of Operations 

of the New York City Department of Correction. He is responsible 

t 

for directing the activities of all heads of New York City Correc¬ 
tional Institutions. His duties include interpretation and 

* I 

clarification of policies and procedures relating to institutional 

operations. 

- « 

5. >efendant Essie Murph is Superintendent of the New 

York City Correctional Institution for Women. She is responsible 

» « 

for the admin ation, inanagment, operation and supervision of 
that instituti *. She is also responsible for the humane treat¬ 
ment of prisoners. * 

CONDITIONS IN SEGREGATION 

6. Plaintiff is presently confined in segregation at 
the Womens House of Detention. Since May 1974 she has been con- 
lined in a cell on the "A" tier of a section of the prison known 
as 2 Main. The A tier of 2 Main is used to house prisoners who 

' , f 

are mentally disturbed and who require psychiatric observation. 

7. Plaintiff has not requested, nor has any Court 
ordered psychiatric observation for her. 

8. Plaintiff has never been given a hearing to deter¬ 
mine whether segregation is warranted in her case, nor has she 
been given an opportunity to contest Defendants decision to seg- 













regate her from the general population. Plaintiff has not been 
told how long she will be held in segregation or of any behavior 
on her part which might result in her release from segregation. 

9. Plaintiff was informed by employees or agents of 
Defendants Malcolm and Murph that she was placed in 2 Main because 
she is considered a "security risk" and has a "notorious case." 

10. The conditions in segregation to which Plaintiff 
is subjected deprives her of most of the privileges afforded to 
the general population: 

a) Plaintiff is held in isolation from the general 
population; 

b) Plaintiff is permitted out of her cell only to attenc 
those activities permitted by Defendants. This "lock out time" 

is much less than for women in the general population. 

c) Plaintiff is required to eat all her meals in her 
cell which contains no tables or other furniture for eating. 
Inmates in general population eat their meals communally in a 
dining area. 

d) Plaintiff is not permitted to attend the John Jay 
College program or otherwise participate in educational programs. 
Inmates in general population are permitted to attend or partici¬ 
pate in the various educational programs. 

e) During a substantial portion of her confinement 
Plaintiff was not permitted to have open visits, as is the general 
inmate population. Even now her open visits are limited to her 
mother and 4 month old.daughter. 

f) During a substantial portion of her confinement 


Plaintiff was not permitted to attend law classes. The general 

t 

inmate population is permitted to attend those classes. 
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g) During a substantial portion of her confinement 
Plaintiff was not permitted to attend the law library .at a time 

i 

when the law research assistant was on duty. 

h) Plaintiff is permitted to attend the library during 

the same hours as inmates in the general population. However, the 
library is cleared of inmates before she is permitted entrance. 

i) On information and belief Plaintiff is punished more 

severely for alleged rule infractions than are inmates in the 
general population. 

j) Plaintiff is not permitted to leave 2 Main without a 
correction officer guarding her. If Plaintiff asks to go to one 

of the few activities permitted her, including religious services, 

«« * 

the escorting guard often does ng>t pick up Plaintiff until the 
scheduled activity is almost over, thus effectively depriving 
her of the opportunity to participate. For example, if gym is 
scheduled from 6:00 p.m. to 8:00 p.m. Plaintiff will request an 


escort at 5:.30 p.m. Often the guard does not arrive to escort 

.. . ' »{ -irv 


her until after 7:30 p.m. 

k) Plaintiff's mail, both legal and personal has been 
interfered with. Mail from her attorneys is opened outside her 
presence. Outgoing letters are sometimes not mailed and incoming 
letters have been delayed for days or weeks before being deliverecj. 

l) Plaintiff is not permitted visits in the same area 
as the rest of the population of the Womens House of Detention 
Because she must 1... escorted by a correction officer, a substan¬ 
tial portion of the visiting tine is dissipated waiting until she 

is brought to the visiting area. 

m) .Plaintiff is only permitted to attend the movie once 


i: 
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r 


f t; 

1 
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* i 


v fj 
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a week. Even then she must sit with a correction officer escort 
separate arid apart from other prisoners at the movie. 

i>) Plaintiff has been and is being denied medical care 
for injuries, including partial periodic paralysis of the right 
arm and hand, sustained as the result of a gunshot wound. 

o) On information and belief Plaintiff's cell is search¬ 
ed more frequently than cells of inmates in the general populatior. 

_ On information and belief Plaintiff is subjected to physical 

searchs of her person more often and under different circumstances 
than.other inmates. 

<*■ 

" ' ' " 11.'. As a result of her long and^illegal confinement in 

segregation with prisoners who are mentally ili3and under psychi¬ 
atric or other medical observation Plaintiff has suffered and is 
suffering severe emotional and mental distress. 

12. Plaintiff is suffering irreparable injury and is 
threatened with further irreparable injury by reason of Defendants 
unconstitutional and unlawful acts. Plaintiff has no adequate 
remedy at law to redress the constitutional deprivati^ is com¬ 
plained of. ; 

• . i 

... i 

FIRST CLAIM - 1 

I 

13 # The due process clause of the Fourteehth Amendment, 

i | 

state and local law require that before Plaintiff be placed in 
segregation she be afforded a hearing that provides minimum pro¬ 
cedural safeguards including advance written notice of the hearing, 
an opportunity to present reasons why she should not be segregated 
from the general population; a statement of the reasons for 
placement in segregation together with the evidence relied on, 
and notice of her right to appeal the decision to the appropriate 

authorities. • 


* 
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14. The segregation of Plaintiff without a hearing 
including all the elements specified in Paragraph 11 violates her 
Fourteenth Amendment right not to be deprived of liberty without 

due procers of law. « 

• \ 

SECOND CLAIM '' • 

15. The segregation of Plaintiff under the conditions 

described in Paragraph 10 is without any justification in law or 

fact. . • 

16. By virtue of her continued segregation Plaintiff 

has been deprived of necessary medical care. 

17. Segregation of Plaintiff as alleged in Paragraphs 

10, 15 and 17 violates her Eighth Amendment right not to have 
cruel and unusal punishment inflicted. 

/ 

THIRD CLAIM 

18. • The arbitrary segregation ol 'laintiff, having 
deprived her of association with other inmates /iolates her right 
to free association and freedom of expression under the First and 
Fourteenth Amendments. 

t * 

FOURTH CLAIM 

19. "- The segregation of Plaintiff with its great mental 
and emotional stress has severely hindered Plaintiffs’ } ability 

to assist in the preparation of her defense. ! . 

20. The segregation of Plaintiff and the obstruction 

of her mail severely hinders Plaintiffs’ ability to prepare her 

defense and denies her access to the Courts. 

21. The restrictions placed on Plaintiffs use of the 
law library and the refusal to permit her to attend law classes 
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hinders Plaintiff ability to assist in the preparation of her 

defense and denies her access to the Courts. 

22. ' Defendants by their acts as alleged have violated 

Plaintiff's First, Sixth and Fourteenth Amendment rights. 


FIFTH CLAIM 

| 23. Defendants have failed to afford Plaintiff all 

j rights guaranteed by law and all privileges enjoyed by the generaj 
inmate population as alleged in paragraphs 6 - 12 in violation of | 
• her rights ’under the Fourteenth Amendment to the equal protection 

of the law. ’ 

SIXTH CLAIM . • 

24. Defendants failure to afford Plaintiff, who has 

not been convicted o£ any crime, the procedural safeguards afford 
ed convicted New York State prisoners who are administratively 
segregated from the general population violates Plaintiffs Four-^ 
teenth Amendment right to the equal protection of the law. 


SEVENTH CLAIM 

25. The extraordinarily frequent searches of Plaintiff 


person and cell without any justification violates her right to 
be free from unreasonable searches under the Fourth and Fourteenth 


Ai ndments. 


EIGHTH CLAIM 

26. ‘ Plaintiff repeats and realleges each and every 
. ‘ i 

allegation set forth in paragraphs 2-11. i 


27*. Pursuant to his authority as Commissioner of Cor- 

Defendant Malcolm promulgated Department of Cor rec ion 

rection/General Order No. 33 effective December 14, 1972. A co Pj 


.is annexed as Exhibit A. 


I 



I— 


i 
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28. General Order 33, par. 4.48c requires that when an 
inmate is placed in administrative segregation she "shall not be 
deprived of any' privilege enjoyed by the general population at 
large." As set forth in paragraph 10, Plaintiff has been deprived 
of most of the privileges afforded the general population at the 

Womens House of Detention. • 

29. Defendants have thus violated Plaintiffs' rights 

under New York State and local law. 


WHEREFORE, Plaintiff prays that this Court: 

1. Declare that the conditions alleged violate Plain¬ 
tiff's rights under 42 U.S.C. 1983, the First, Fourth, Sixth, 

Eighth and Fourteenth Amendments to the United States Constitution 

2. Declare that the conditions alleged violate Plain¬ 
tiff's rights under New York State and local lav;. 

3. Issue a preliminary and permanent injunction requir- 
ing Defendants to place Plaintiff in the general inmate population 

4. Issue a preliminary and permanent injunction requir¬ 
ing Defendants to afford Plaintiff all the rights and privileges 
available to persons *' che general inmate populatica. 

5. Issue a preliminary and permanent injunction prohi¬ 
biting Defendants from segregating Plaintiff from the general 
inmate population, or from taking any other action which adversely 
affects Plaintiff, without affording her the procedural safeguards 

required by due process of law. 

, 6. Issue a preliminary and permanent injunction requir 

•• 

ing Defendants to expunge from their records all mention of her 









<• \ 

confinement on 2 Main and all reference to Plaintiff as a "secu¬ 
rity risk" or "notorious case" and other derogatory and prejudi- 

cial designations. 

7. Award Plaintiff judgement against Defendants in the 
amount to $15/000.00; and 

8. Order such other and further relief as to the Court 
may seem just and proper. 


DATED: 


Yours, etc. 

BRONX LEGAL SERVICES, CORP. C 
579 Courtlandt Avenue 
Bronx, New York 10451 
Tel; 212-993-6250 


STEPHEN M. LATIMER, ESQ. 











4.48A Administrative Segregation is a 
classification within a facility of tha 
Dapartnent tho purpose cf which in to '• 
keep an individual or. individuals segrs. 
gated from and under closer observation 
than individuals in tho. general innate 
population at larga. . / :.. •• : ;.•/ •*,. • 


4.48b The following are ; 
individual may fca kept in 
tivo Segregation status* 


Medical Observation 
Mental Observation 
Drug Detoxification 
Escape Rick, • s.:;". 


Suicide Risk • 

protective custody ' - 

Homosexual 

Cases awaiting tho action of the 
Disciplinary officor or the 
Disciplinary Board 
Cases that'prosent a threat to tho 
good order, discipline or secu¬ 
rity of the facility 
Any other type of case the head of 
• tho institution deerua it appro— • 

•. priate in accordance with* 

Rule 4.48A to place in an Jidniinis— 
trativa segregation status. 


4.48C An individual in an Administrative 
Segregation status shall not ba deprived 
of any right guaranteed by law, nor shall 
ho be deprived of any privilege enjoyed 
by tho general - inmate population at largo, 
.except that tho head of tho institution 
tnay, in his discretion, permit these pri- 
vilegos at a different time and at a 
difforont place than is permitted to tho 
gonaral inmate population. 


<> 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ASSATA SHAXUR, 


-against- 


' Plaintiff, 


ORDER TO SHOW CAUSE 


BENJAMIN MALCOLM, et. all, 

• \ 

... Defendants. 


: Crp Cr). 


' Upon the annexed affidavit of STEPHEN M. LATIMER, and ' 

upon all the proceedings had herein: 1 ' ' ' < Jv I 

Y^r Let- the Defendants show cause before this Court at the 
United States Courthouse, Foley Square, New York, in Room IlSf , ; 

Ass .t _ . I 

before the Honorable r^^pS c-mc.*,}-, on January' 7 , 1975, at 9:30 

A.M. or as soon thereafter as counsel can be heard why an order 

should not issue requiring Defendants to permit Plaintiff's ; 

attorney and his staff access to Plaintiff, who is presently in- 

carcerated in the New York City Correctional Institution for 

• * . | 

Women, on the same basis 'as attorneys who represent Defendants 
on criminal indictments; and for such other and further relief as 
to the Court may seem just and proper, j K *> lf~ / S' ^ j 

Sufficient cause appearing therefore, let personal 
service of a copy of this order to show cause together with a j 

copy of the papers on which it is based on the Corporation Counsel 
■of the City of New York on or before January - , 1975 at 5:30 P.M. 

be good and sufficient service. 

DATED: New York, New York ; • 

January , 1975 . • / * • 



















JNITED ST7\TES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 




iSSATA SHAKUR, 




'/ Plaintiff, 


' -against- 

ENJAMIN MALCOLM, et. al., 


affidavit 


Defendants. 


X 




'TATE OF NEW YORK) \ 1‘ “ ; 

OUNTY OF BRONX ) ss.: 

% . % . . • • . . 4 

STEPHEN M. LATIMER, being duly sworn says: 

I am the attorney for Plaintiff. I make this affidavit 

n support of an application to permit myself and members of my 

staff to interview Plaintiff and potential witnesses on the same 

been 

basis as attorneys who have/retained or assigned i> defend the 

underlying criminal charges. 

My office has been asked to represent Plaintiff in the 

prosecution of her claims that by her continued confinement in 
administrative segregation, the New York City Department of Correc 
tion is depriving her of substantial civil and constitutional 
rights. The issues in the case are complex, and their proper 
preparation will require frequent consultation with Plainti^r at 
Rikers Island by me and my staff. The procedures now Employed by 
the Department of Correction for attorneys not involved with the 
criminal case interfere substantially with the necessary access to 
Plaintiff. 

When an attorney files a notice of appearance in a crim- | 
inal case, he most often will file a document called Not.~e to the 
Warden" with the appropriate prison authority. He is then entitled 
without further ado, to interview his client in the prison at any 
















time during the normal attorney visiting hours of the particular 

institution. Any other attorney, even if he is the attorney of 

I of record in a pending civil action," must go to the Department of 
| Correction at least a day in advance and secure a special one day 

visitors pass. On occasion, at the whim of the Correction Depar..- 

I ment, an attorney may be required to obtain the permission of the 

I , 

Court in which the criminal charges are pending before he is per- 

! i 

I mitted to consult with his client. • • 

The instant action involves complex factual issues about 
j the administration of the segregation area of the Womens prison on 
i Rikers Island. Ferreting out the proof of Plaintiff's allegations 
require regular and frequent consultation with Plaintiff by 

myself and other paraprofessional and supportive legal staff. j 

. . * f 

Such consultation is expressly permitted by the United States 

| Supreme Court in Procunier v. Martinez , 94 S.Ct. 1800, 42 U.S.L.W. 

4606, 4614 (1974). To require me or my staff to follow the pro- 
| cedure outlined above every time we need to consult with my client 
or potential witnesses will place an unconcionable burden on my 
ability to adequately represent Plaintiff and to properly prepare 
the case for trial. 

■-» X 'therefore request that this Court issue its order in 
the form annexed permitting me and my staff to consult with my 
client and potential witnesses on the same basis as other attorney 
.1 bring this motion by order to show cause rather than 
notice of motion because it is crucial that I have free access to 

my. client at the earliest opportunity. 

No prior application for the same or similar relief has 

been made to this Court or any Judge thereof. . ; 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

I • 

assata shakur# 

, .... Plaintiff# 

i 

—against- 

BENJAMIN MALCOLM, et. al.# 

Defendants. 


Plaintiff# by her attorney# having moved this Court for 
certain interim procedural and substantive relief; and after 
hearing the attorneys for the parties it appearing that the relief 
requested is reasonable and oroper; and due deliberation havrng 

been had, it .is ORDERED that: • • 

1. .Plaintiff's attorney and his staff shall be permit¬ 
ted entrance to the New York City Correctional Institution ror 
Women and any other institution under the care custody and control 
of the New York City Department of Correction in which Plaintrff 
or potential witnesses in the action may be housed, upon produc¬ 
tion of proper identification as a member of Plaintiff's attorneys 
staff# for purposes of interviewing.Plaintiff and potential wit¬ 
nesses# and examining relevant Department of Correction records 

• • 

I concerning Plaintiff and potential witnesses. 

2. Plaintiff's attorney and his staff shall be permit¬ 
ted to interview inmates of the various institutions during normal 
counsel visiting hours in those areas normally utilized for 
attorneys visits and under the same conditions as defense attorney 

visits. • 
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3 . For purposes of this order Plaintiff s attorney and 
his staff shall: consist of those persons listed in Exhibit A 
annexed hereto. Exhibit A may be amended from time to time by 
adding or deleting names therefrom upon three days written notice 
to the Corporation Counsel, sent- by ordinary mail. 

DATED: New York, New York 

January , 1975 


U. 


S. 


D. 


J. 




l -- ->■ 
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i UNITED STATES DISTRICT COURT 
i SOUTHERN DISTRICT OF HEW YORK 


AFFIDAVIT 


■X 


ASSATA SHAKUR,' a/k/a JOANNE CHESIMARD, 

Plaintiff, 

'-against- 

BENJAMIN MALCOLM, et. al., 

\ Defendants. 

\ 

STATE OF NEW YORK ) 

1 : SS.: 

COUNTY OF NEW YORK) 

DONALD J. TOBIAS, being duly sworn, deposes and 

says that: 

1. He is an Assistant in the Office of W. 
BERNARD RICHLAND, Corporation Counsel of the City of 
New York, attorney for the defendants in the above 
encaptioned matter. This affidavit is submitted in oppo- 
| sition to the instant motion. : 


II 
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2. The moving papers request that this Court 
j! permit the plaintiff's attorney and certain named associates 

virtually limitless access to the institutions and records 
under the control of the Department of Correction. 

3. It must be made clear that the Department of 

Correction has no.intention of impeding the reasonable 

consulta ' between attorney and client. The Department 

has therefore established procedures to be utilized in 
% 

specific cases. In cases where an inmate has commenced, 
or is considering commencingja civil action, his 
attorney will De given a pass to see said inmate upon 




i 


I 
















. (). 


filing a request for such a pass with the Departme it's 

Director of Legal Affairs. 

. | 

4. The moving papers submitted on behal. of 

the plaintiffs are incorrect in stating that pla^ ft's 
attorney must serve a one day’s pass each time he visits j 

i . 

his client, or that the Department requires this attorney 
to obtain permission of the Criminal Court before such 
consultation is permitted. In fact, plaintiff's attorney, 

! 

upon application with the office of the Director of Legal 
Affairs, will be afforded a 30 day pass to confer with 
his client during regular attorney visiting hours in 

| 

force at the 'Womens House of Detention. In the event 
that further consultation is requested, this pass will 
be renewed upon application. 

5. Plaintiff, in addition, requests that this 
Court order that certain designated "staff" members of 

his attorneys office be afforded access under the rules * , 

; 

applicable to attorney visits. Said request is unacceptable, j 
• 

(for a variety of reasons. The attorney visits that take 

| I 

|place at the Womens House of Detention, are "open visits", 
that are conducted in a manner respectful of the attorney 
client relationship. Such visits take place in non- 
partitioned booths, thereby permitting free contact 
between attorney and client. Such visits are permitted 
between the hours of 9 am - 5 pm on weekdays, and 9 am - 
12:30 pm on Saturdays. There are no time limits placed 

I 

upon an attorney visit conducted within these designated | 


if 












! 
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6. This situation contrasts r, neatly with the j 

rules and practices governing personal visits. Due to j 

such factors as high demand and institutional limitations, j 
inmates at the Womens' detention facility may receive one j 
visit of one-half hours duration on weekday evenings. 

These visits are “closed visits" taking place in a par¬ 
titioned booth.. The detainees may receive, in addition, j 

I 

one "open" (i.e. non-partitioned) personal visit 

month. ! 

7 . it is clear then, that the above visitation j 

I rules would be circumvented by allowing anyone designated j 

by the attorney to visit an inmate undo:* the attorney j 

visitation rules, which, as mentioned, are longer, j 

j permitted more frequently, are conducted in an "open" 

atmosphere. 

8. Moreover, in structuring the attorney 
visitation rules, which, being “open", relatively 
unsupervised and of indefinite length, the defendants . 
j have reason to expect that an attorney, whose character 
j has been subject to vigorous investigation, and who is 
in fact an officer of the Court, and subject to its 
censure, will do nothing to endanger the security of 
the institution. Other individuals, who have not 
■ had their character subjected to such scrutiny, cannot 

be afforded such treatment. 

' 9 , Finally, it is urged that plaintiff's 

attorney and staff be permitted to interview inmates “in 

• the various institutions" during normal attorney visiting 

hours. As stated earlier in this affidavit, the Department 
• • 















WW -T" 'I 


of correction does not limit attorney access, and in those 


cases where inmates in other institutions request to consult 


I with counsel for the plaintiffs, an appropriate pass will be 
|i issued by the office of the Director of Legal Affairs. 


10. The instant motion also requests that the 


plaintiff’s attorney be permitted access to relevant 
Department of Correction records concerning plaintiff-and 
potential witnesses." Simply stated, said requests by¬ 
passes the entire discovery process set forth on the 

federal rules of civil procedure. 

U.- Inasmuch as the procedures already adopted 

afford the necessary attorney client access, the motion 


should be denied, in all respects. 




DONALD J> TOBIAS 

y 


Sworn to before me this 


day of February,' 197 5 


i > 


. v 


< 


WHEREFORE, the application should be denied. 
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UNITED STATES 

southern dist 


DISTRICT COURT 
»ICT CF NEW vcr.K 


AS SATA SJIAXUR a/k/a JOAN! IE CHE' 


x 


Plaintiff, 


-agninst- 


ANSWER 

75 Civ. 431 
Judge Griesa 


BENJAMIN MALCOLM, individually and as 
Commissioner of Correction cf the City 
ct Now York; JOSEPH D'ELIA, individ¬ 
ually and as Director of Operations, 
Department of Corrections, City of New 
York; ESSIE MORPH, Superintendent New 
York City Correctional Institution ror 
Women, 

Defendants. 


The defendants, by their attorney, W. BERNARD 
RICHLAND, Corporation Counsel cf the City of New Yor. 1 ;, 

. 4 

answering the complaint herein: 

1. Deny each and every allegation set rorth 

in paragraphs/"?","9", "13", "14", "16", "22", "23", "26", 
and "29" of the complaint. 

2. Deny the allegations set forth in paragraph 


"2 n of the complaint but admit, that plaintiff is being de¬ 
tained at.the New York Correctional Institution for 
Women, Rikers Island, New York awaiting criminal charges. 

3. Admit that Benjamin Malcolm is Commissioner, 
New York City Department of Correction, as alleged in 
paragraph "3" of the complaint. Defendants refer this 
Court to the New York City Charter and Administrative 
Code for a description of the duties and responsibili¬ 
ties covered by such position. 
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4. Deny the allegations set forth in para¬ 
graph "4" of the- complaint bat adit,ic that Joseph 

D'Elia presently serves as Director of Operations of 

the liev; York City Department of Correction. 

« 

5. Deny the allegations set forth in para- 
Igraph "5" of the complaint but admit that Essie Murph 

I is the Superintendent of the Rev York City Correctional 

Institution for Women. 

6. Deny the allegations set forth in para- 

graph "6“ of the complaint hut admit that plaintiff is 
presently confined in the "A" tier of a section of the 

institution known as "2 Main". 

7. Deny the allegations set forth in para¬ 
graph "8" of the complaint, but admit that plaintiff, 
whose segregation did not result in a loss of rights 
or privileges afforded to other detainees, was not af- 

* < 

forded a hearing regarding her placement m 2 Mam. 
Defendants further deny that plaintiff, when placsa m 
punitive segregation, was not afforded a hearing or 
given an opportunity to contest the charges. 

8. Deny the allegations set forth in para¬ 
graph "10", "10a", "10b", "10c", "10d", "10e", "lOf", "10g", 
"lOh", ."10i", "10k", "lOn", and "10o" of the complaint. 

9. Deny the allegations set forth in paragraph 
"10j" of the complaint but admit only that praintiff can¬ 
not leave the 2 Main area without being accompanied by a 
correction officer. Defendants deny any allegations in 
this paragraph that contend that plaintiff is deprived o^ 
activities afforded to other detainees at the institution. 
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10. Deny the allegations set forth in paragraph 
"3 0 i,of the complaint except admit that plaintiff's clcseci 
visits, though conducted in the same manner as the closed 
visits that are afforded to general population detainees, 

i 

-q conducted in a different geographical location within 
the institution. Plaintiffs open visits are conducted in 
( the same area in which such open visits are afforded to 

j genera] population detainees. 

11. Deny the allegations set forth in paragraph 
"10m" of the complaint tc the extent that it alleges that 
other detainees are permitted to see greater numbers of 
movies per week. 

12. Deny the allegations set forth in paragraph 
"11" of the complaint and further deny those portions of the 
paragraph in which it is alleged that plaintirf's confine- 4 
went is'illegal, or that she is illegally confined with 

« 

inmates who are mentally ill. 

13. Deny the allegations set forth in para¬ 
graph "12" of the complaint and further deny the state¬ 
ments contained in said paragraph to the extent that 

they allege unconstitutional or unlawful acts on the part 
of the defendants. 

14. Deny the allegation set forth in paragraph 

* 

"14" of the complaint and further deny the allegations 
set forth in paragraph "11" of the complaint. 

- 15. Deny the allegations set forth in paragraph 

"15" and further deny that plaintiff is confined in con¬ 
ditions as described in paragraph "10" and its subdivisions. 














16 . Deny the allegations set forth in paragraphs 17 
|/"£ of the complaint and further deny that plaintiff is 

deprived of ass-eiation with other imaates. 

17 . Deny the allegations set forth in paragrap i 

, 1B . pf the complaint and further deny that plaintiffs ocn- 

ditions of incarceration have subjected her to -notional 

\ 

S tiT £ S • 

18 . Deny the allegations set forth in paragraph ^ 
« 20 ” of the complaint and further deny that plaintiffs 

mail has been obstructed. 

19. Deny the allegations sot forth in para¬ 
graph "21" of the complaint and further deny that plain¬ 
tiff has been denied the use of the lav library or the 

ability to attend lav? classes. 

20. Deny the allegations set forth in para¬ 
graph "21” of the complaint and further deny th t do£en ^ 
ants have denied plaintiff the procedural safeguards af¬ 
forded to administratively segregated hew York State 

prisioners. ' % , 

• 21. Deny the allegations set forth in para 

graphs "25" of the complaint and further deny that plain 

tiffs cell or person has been excessively, extraordinarily j 

or unjustifiably searched. 

22. Deny the allegations set forth m para¬ 
graph "28" of the complaint to the extent that it alleges 
■ that Plaintiff has been deprived of most of the privileges 
afforded to the general population at the Women's House 

of Detention. 





















AND, AS A FIRST, AFFIRMATIVE AND 
COMPLETE DEFENSE, DEFENDANTS AE- 
LEGE THAT: 


23. The Court lacks jurisdiction over the per¬ 
sons of the defendants in that service was not effected as 


required by the Federal Rule' of Civil Procedure. 


tv q*?CCN AFFIRMATIVE, A1ID COMPLETE 
DEFENSE, T..E DEFENDANTS ALEEGo ,.1AT. 


24. The Court lacks jurisdiction over the 
subject matter of this action, in that it fails to 


allege a deprivation, under color of law, of any right, 


privilege or immunity secured by the constitution 


laws of the United States. 


AS A THIRD, AFFIRMATIVE AND COMPLETE 
DEFENSE, THE DEFENDANTS ALLEGL *H.»x . 


25. The complaint fails to state a cau^e 
of action upon which relief may be granted. 


AS A FOURTH, AFFIRMATIVE, AND COMPLETE 
DEFENSE, THE DEFENDANTS ALLEGE 'I.LAi . 


26. The defendants are officers within the 


Department of Correction,charged with the duty o. 
ministering the operation of City detention facilities, 
including supervision of personnel and inmates in ac¬ 
cordance with the provisions of the Correction Law. and 
rules and regulations of both the New York City Depart- 
ment of Correction. 

27. Accordingly, the defendants claim 
•immunity from liability herein in that as officers of 
an agency of government, they were performing governmental 
and administrative duties, and that any act, complain 
of herein were impersonal to the plaintiff, and were done 
in good faith and in performance of official duty, necess¬ 
ary for the proper, orderly and lawful purposes of the de- 





% 
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\ 

AS A FIFTH AFFIRMATIVE AND COMPLETE 
DEFENSE, THE DEFENDANT MORPH ALLEGES 
THAT: 

20. She is charged with administering the 
Women'.s House of Detention for Men in accordance with 
the rules, directives and orders promulgated by the 
Department of Correction. In administering said rules 
and regulations with respect tc the plaintiff, said 
defendant exercised such an administrative function, 

entirely in good faith. 

AND, AS A SIXTH, AFFIRMATIVE AND 
COMPLETE DEFENSE, 

The action is barred by the invocation of 

the doctrine of res judicata. . . 

WHEREFORE, the complaint should be dismissed, 

in all respects. 

Yours, etc., 

W. BERNARD RICHLAND 
Corporation Counsel 
Attorney for Defendant . . 
Municipal Building 
Hew York, Hew York 
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TTNTTFD states district court 

SOUTHERN DISTRICT OF NEWJfORK^ 


_ * 


ASSATA SHAKUR, 


-against- 


Plaintiff/ 


BENJAMIN MALCOLM, et. al., 

\ I Defendants. 


75 Civ. 431 (TPG) 
NOTICE OF MOTION 


_ * 


- f upon the annexed affidavits of STEPHEN M. LATIMER, 

RFEHI SHAKUR, JEANNINE SMITH and ANTHONY LaRORDE, and upon the 
prior proceedings, the undersigned will move this Court at the 
United States Courthouse. Foley Square, New York, on June 9th, 
1975, before the Honorable Thomas P. Griesa for an order 
a) permitting mongers of Plaintiffs attorney's staff to inter¬ 
view Plaintiff at the New York City Correctional Instrtutron 
for Women under the same conditions of time, privacy and con¬ 
fidentiality as attorneys might; and b> compelling Defendants 
to disclose the easons why they have denied such interviews, 

including the facts relied on. . 


Yoursj^ptp*/^-- 
■Ronald'grajales, esq. 

Project Director 

BRONX LEGAL SERVICES, CORP. C 

579 Courtlandt Avenue 

Bronx, New York 10451 

Tel: 212-993-6250 

STEPHEN M. LATIMER, ESQ., 

Of Counsel 

Attorneys for Plaintiff 


* * * * 


X 


«! 
- I 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

_ * 


ASSATA SHAKUR, 


Plaintiff, 


-against- 

BENJAMIN MALCOLM, et. al., 

Defendants. 


STATE OF NEW YORK) 

COUNTY OF BRONX ) ss.: 


* 


AFFIDAVIT 


75 Civ. 431 (TPG) 


STEPHEN M. LATIMER, being duly sworn says: 

I am the attorney for Plaintiff. I make this affidavit 
in support of Plaintiff's motion to permit her attorney's staff 

* 

to interview her within the guidelines for attorney visits. 

The difficulties and burdens of visiting Rikers Island 
were detailed in my affidavit of January 28, 1975, and the 
accompanying brief and need not be re-iterated here. I plan to 
conduct substantial discovery proceedings including the use of 
depositions, discovery and inspection and other devices provided 
for in the Federal Rules of Civil Procedure. Close consultation 
with my client prior to any discovery is essential if I am to 
elicit the relevant information to prosecute the action. When 
discovery is completed, it will be necessary for me and my staff 
to onsult with Ms. Shakur to properly evaluate the information 
received. Then, of course, as trial nears, or it becomes appro¬ 
priate to prepare a motion for summary judgment, frequent consul¬ 
tations will be necessary to prepare witnesses to testify, or to 
piapare affidavits in support of the summary judgment motion. 
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Because of the peculiar situation of incarcerated clients, i.e > 

ro mv office, because of the isolation of Rrhers 
they cannot come to my of tic . ' 

Island, and to make the most eificient use of attorney s ime, 

1 staff to interview and consult with clients 
depend on my para-legal staff to inc 

,, „ „ lth oth er prisoners on Rikers Island, 
at State prisons, as well as with other P 

. : : Afeni Shakur, deannine Smith and Anthony LaBorde have 

been employed by Bronx Legal Services as stated 

submitted in support of this motion. ’ Ror at least one year they^^ 
have assisted me in various prisoners rights cases. They 
active in all phases of the litigation including, drafting P ea 
ings and affidavits, doing legal research, preparing witnesses or 
trial and interviewing clients and witnesses. All three assistan 
have interviewed clients and witnesses in Rew Vork State prisons 
on the basis of a telephone call from me advising- the institution 
of their proposed visit. Ms. Shakur and Ms. Smith have mt 
clients at the Kew Vork City Correctional Institution for Women, 
the same prison that holds Plaintiff, without incident or complaint. 

• :. The other persons on the list - annexed to my previous 

affidavit are volunteers who have worked with me or Bronx Legal 

• ** variety of ways. Generally, as with many volunteer 

~ services in a variety ox 

* fncVd either on an emergency basis or as 
programs they perform tasks, eitn ^ 

part of a continuing program, that paid staff are unabxe to 
; : -After this Courts order denying the relief sought in the 

ptovious motion, because, among other things, the Court felt that 
' the Defendant.s regulations were reasonable, I discussed the issue 
with Assistant corporation Counsel, Donald Tobias. Mr. Tobias 

• agreed that I am entitled to reasonable investigative services. 


u 


-2- 


X ' 
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..to thpse of Legal Aid Society's orisoners Rig' project 

in its Litigation involving Rikers Island. He suggests that I 
submit a letter to William Ritholz, Director of Legal Affairs for 
the Depirtment of Correction, stating the name, address, pr< >ent 
employment and investigative experience of the investigator, as 
well as the date of the proposed visit and its purpose. On 
April 1, 1975, I submitted a letter to permit Lumumba Shakur and 
Wakil Shakur to interview my client. A copy is annexe as Exhibit 
"A". A one day visitors pass was issued to each person, and 
revoked without reason within hours of the scheduled visit. 

! The Department of Correction steadfastly refused to tell 
me the reasons for their arbitrary action, but indicated that a 
paid employee of Bronx Legal Services might be permitted access. 

I then wrote to Mr. Ritholz seeking permission for Ms. Shakur, 

-, MS . Smith and Mr. LaBorde. A copy of that Letter is annexed as 
Exhibit "B". The Defendants response is annexed as Exhibit "C 1 . 
Despite repeated requests, Defendants again have obstinately 
refused to tell me reasons for their refusal, thus necessitating 

the instant motion. 

At' a pre-motion conference the Defendants remained 
obdurate in their arbitrary refusal to permit my staff to have 
access to Plaintiff. They indicated that they had unspecified 
' information from an unindentified source upon which their decision 
was based, but contrary to basic principles of funamental fairness 
and constitutional due process they refused to reveal the reasons 
for that decision. 

The litigation is important to protect my clients rights 



3- 
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\ 


as a pre-trial prisoner. The necessity for protected ; oceedings 
on the issue of Plaintiff's access to her counsel and his staff, 
especially in light of counsels heavy reliance on that staff, 
has hindered and delayed the progress of the action to an 
unconcionable degree. I therefore request that my staff be 
permitted access to Plaintiff under conditions suitable for 
attorney - client interviews so that we may proceed to the merits 


of the action. 


Sworn to before me this 


3^ day of 


M /\1 , 


1975 


N OT|UTrWiJ B\I C 
PHILIP W. SEGAll ^ 
notary 

COI-UilSClON ZJSiPJS X.VCH 30, 197 > 


STEPHEN M. LATIMER 


* * * * 


dj 











TTNTTFD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AS SATA SIIAKUR, 


gainst- 


Plaintiff, 


-^gai 


affidavit 


75 Civ. 431 (TPG) 


BENJAMIN MALCOLM, et. al 


Defendants, 


STATE OF NEW YORK) 

COUNTY OF BRONX ) ss.: 

AFENI SHAKUR, being duly sworn, deposes and says. 

1. I am presently employed at South Bronx Legal 
Services as a Legal Services Assistant and have worked in this 

capacity for approximately three years. 

2. As such I ^ave been involved in legal suits on 

behalf of inmates confined under the New York State Department 
of Corrections. 

3. In order to adequately prepare the legal suits for 
women incarcerated in. New York State facilities, my functions 
appropriately include consulting with the individual, research 

' and investigation, preparing affidavits and notarizing sworn 

statements. 

4. That I have been involved in this investigative 

work for approximately two years both at Bedford Hills Correctional 

Facility and at Rikers Island. 

5. That I have provided access to the courts for indigent 

prisoners by visiting them and doing all investigative work on their 
cases. 


,* -1- 







I 




6. That I have always been allowed in the New York 
State Prisons upon 24 hours notice to the proper department heads 

7. That to deny Assata Shakur investigators of her 
choosing will clearly hamper the propriety of her case and rerder 
her defense at a clear disadvantage. Additionally, her access 

to the courts will be greatly diminished. 


y 

i 

! 

1 


i 

i 

1 



AFENI SHAKUR 


Sworn to before me this 



VIOLA D. GA1UUS 
Holtry Public, Sul* cl Yocfr 
No. 03-4501705 
Qu*lili«d In ticnx Ccurtfy -7 -y 
ConwiMioii Iip'iM h'wtxh 


»— 



* * * * 
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UNITED STATES'DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


. — * 


ASSATA SHAKUR, 


-against- 


Plaintiff, 


BENJAMIN MALCOLM, et. al 


affIDAVIT 


75 Civ. 431 (TPG) 






Defendants. 


STATE OF NEW YORK) 

COUNTY |OF BRONX ) ss.: 

I, Anthony N. LaBorde, being duly sworn, deposes and says: 

1. I am employed at South Bronx Legal Services as an 
Legal Services Assistant (L.S.A.), and have worked there One and 

a half years. 

2. My functions include legal research and investigation 

as well as process serving. 

3. it is necessary for me to see clients involved in 

law suits for one or several of the above mentioned purposes. 

• 4. I have done investigative work on several suits for 

approximately One year. 

5. I have interviewed clients (inmates) at State 
correction facilities in order to properly prepare their cases. 

6. That the State Department of Correction has never 
refused me entran-e to see clients in the past. The only require-- 

ment was 24 hours notice of visit. 

7. I wai never given a reason(s) why I could not be 

permitted to Rik-rs Island by Department of Corrections to inter¬ 
view Plaintiff. 









8.' I art engaged in a Civil proceeding involving 
Ms. Assata Shakur and have been denied access to her by the 
Department of Correction, City of New York, and therefore 



Sworn to before me this 










i 


I 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


' i 

ASSATA SHAKUR, 

Plaintiff. 
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AFFIDAVIT 


-against- 

• / • 

BENJAMIN MALCOLM et. al., 

j Defendants. 

; 

__ * 

STATE OF NEW YORK) 

COUNTY OF BRONX ) ss.: 


75 Civ. 431 (TPG) 


) Jeannine Smith, being duly sworn, deposes and says: 

1. I am presently employed at South Bronx Legal 
Services as a Legal Services Assistant and have worked in this ^ 
capacity for approximately two years. 

2. As such I have been involved in legal suits on 
behalf of inmates confined under the New York State Department 
of Corrections. 

3. In order to adequately prepare the legal suits for 
women incarcerated in New York State facilities, my functions 
appropriately include consulting with the individual, research 
and investigation, preparing affidavits and notarizing sworn 
statements. 

4. That I have been involved in this investigative 

work for approximately two years both at Bedford Hills Correctional 

Facility and at Rikers Island. • . . 

5. That I have provided access to the courts for indigent 

prisoners by visiting them and doing all investigative work on their 


cases. 
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I 


j6. That I have always been allowed in the New York 
State Prisons upon 24 hours notice to the proper department heads. 

7. That to deny Assata Shakur investigators of her 
choosing will clearly hamper the propriety of her case and render 
her defense at a clear disadvantage. Additionally, her access 

I I ... 

to' the courts will be greatly diminished. 


Sworn to before me this 




i 

1 

:1 

-I 




* * * * 
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Bronx Legal Services Corporation C. 




RAJAVES. ESQ. 
CT DIRECTOR 


HUNTS POINT OFFICE 
579 COURTLANDT AVENUE 
Bronx. N. V. 10451 
(212) 993-G20O 

\ 


MICHAEL FAHEY 
Actino Managing Attorney 


April 1, 1975 


William Ritholz 
Director of Legal Affairs 
100 Centre Street 
New York/ N. Y. 10013 


Re: SHAKUR v. MALCOLM 

US DC SDNY 75 CIV. 431 


Dear Mr. Ritholz: .. 

Pursuant to agreement with Mr. Tobias of the Corporation Counsel, 
[please permit Lumumba Shakur and V.’ak.il Shakur - a/k/a Tyrone 
Turner, to interview my client, Assata Shajur - a/k/a Joanne 
Chesirnand, under the same conditions and in the same place as 
attorneys. The following information is furnished for each: 


LUMUMBA SHAKUR 


Address 


WAKIL SHAKUR - a/k/a - 


Address 


Tyrone Turner 


1187 Anderson Avenue 
Bronx, New York 
Tel. No. 538-4075 ' 

Investigative Experience 

Has done legal investaga- 
tion for Gerald Lefcourt 
and for Bronx Legal Services 
>n. a volunteer basis for 
isix years. 


2552 University Avenue 
Bronx, New York 
Tel. No. 364-3238 

Investigative Experience 

Has done legal investigations 
on a volunteer basis for 
Stanley Cohen - 15 Park Row, 
New York, N.Y. for two years. 











7“ 


t'd. 


iUKBA SHAKUR and 
,h SHAKUR 


Employment 


Albert Einstein College of 
Medicine, Drug REhabilitation 
Program as a drug counsellor 

Criminal Record 

9 

Last arrest - 1969 

Last Conviction - 1960 


Employment 

Lincoln Detox - of Lincoln 
Hospital as a drug counsellor 

Criminal Record 

Last arrest and conviction - 1968 




Neither investigator is related to m^ client. They will interview 
Ms. Shakur when I am unable to go to Rikers Island. they will 
obtain information relevant to the pending case, give her copies of 
legal papers, and obtain affidavits as 3ecessary. 

Wakil Shakur will visit my client on Thursday, April 3, 1975. 

Lumumba Shakur will visit on Friday, April 4, 1975. 

. % 1 

Please call me if there are any problems. 


Very truxy^yours, 

-Stephen' M’. Latimer 
Driector of Law Reform 


SML/rb 




7 
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April 10, 1975 


William Ritholz, Esq'. 
Director of Legiil Affairs 
100 Centre Street 
Now York, N.Y. 10013 


Re: SHAKUR v. MALCOLM 

USDC SDNY 75 Civ. 431 

Dear Mr.. Ritholz: . „ 

Please permit Afeni Shakur and Anthony 
LaBorde to interview my client, Assata Shakur, a/k/a/ 
Joanna Chcsimard, under the same conditions cund circum¬ 
stances that I, her attorney, am permitted to visit. 

Ms. Shakur and Mr. LaBorde are employed 
by my office as investigators and para— professionals. 

Both have assisted na in several of my cases. Ms. Shakur 
has visited my clients in State prisons as my assistant 
and has never had any problems. 

The purpose of the interviews will be to 
obtain information'necessary to the prosecution or the 
case, and to show my client, and discuss wi^h her, 
certain legal papers that are part of the case. Please 
cali a promptly to discuss a visiting date. 

Very truly yours. 


SML/rb 


Stephen M. Latimer 
Director of Law Reform 
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Tiie City of New York , 

Department of Correction 
100 CENTRE STREET 
NEW YORK, N.Y. 10013 
Tel. 374 5715 

\* 

\ 

* William Uitlioltz 

Director of Legal Affairs 

April'11, 1975 


Stephen M. Latimer 

Director of Law Kefonn 

Bronx Legal Services Corporation C. 

Hunts Point Office 

579 Courtlandt Avenue 

Bronx, N.Y., 10451 

Dear Mr. Latimer: 


' y: ) 


?... s ? 

.. • y 

.iMi J. MaU'*m v 

./inii.'invf 


In reply to your letter of April 10, 1975 i wherein you 
request permission to have your investigators interview 
your client Assata 'Shakur, aka Joanne Chesinard, on a 
civil matter, please be advised that the following is the 
policy of the Department of Correction with reference to 
this issue: ' 

"(e) In the event the attorney designates any other 
person to visit the inmate with reference to a 
civil matter, this designated person shall ap¬ 
ply to the court upon notice to the Department 
of Correction, and shall state the reason(s) for 
the requested visit. The court shall determine 
on the application whether this visit is neces¬ 
sary. " 


Yours truly, 

WILLIAM PJTIIOLTZ 
Director of Legal Affairs 













r n a, 


MT-rm gtatfs dtrtptct court 
outhern district of ._ x 

ASSATA SIIAKUR, a/k/a JOANNE CHESIMARD, 

* ^ Plaintiff# : 

\ . 

-against- 


BENJAMIN MALCOLM# ct. al 


Defendants. 


AFFIDAVIT 


STATE OF NEW YORK ) 


: SS.: 


COUNTY OF NEW YORK ) 


DONALD J. TOBIAS, being duly sworn, deposes and 

says that: 

1. He is an Assistant in the Office of W. BERNARD 
RICHLAND, Corporation Counsel of the City of Hew Voih, 
tornoy for the defendants in the above encaptioned matter. 
Thin affidavit is submitted in opposition to the instant 

J motion. 

2. Plaintiff requests that this Court order that 
certain designated "staff” members allegedly connected with 
the Bronx Legal Services Corporation be afforded access to 
the women's House of Detention under the rules applicable to 
attorney visits. Said request is unacceptable, for a variety 
of reasons. The attorney visits that take place at the 
Womens House of Detention arc "open visits", that are con 
ducted in a manner consistent with the attorney client rela¬ 
tionship. Such visits take place in non-partitioned booths, 
thereby permitting free contact between attorney and client. 








Such visits are permitted between the hours of 9 am - 5,pm 
on weekdays, and 9 am - 12:30 pm on Saturdays. There are no 
time limits placed upon an attorney visit conducted within 

these designated hours. 

3. This situation markedly contrasts with the 
rules and practices governing personal visits. Due to such 
factors as high demand and institutional limitations, inmates 
at the womens' detentiori facility may receive one personal 
visit of one-half hours duration on weekday evenings. These 
visits are '•closed visits" taking place in a partitioned 


booth. The detainees may receive, in addition, one "open 
(i.e. non-partitioned) personal visit each month. 

4. It is clear then, that the above visitation 

rules would be circumvented by allowing any person designated 
by an attorney to visit an inmate under the attorney visita¬ 
tion rules, which, as mentioned, are longer, permitted more 
frequently, and are conducted in an "open" atmosphere. 

5. Moreover, in structuring the attorney visitation 

rules, which, being "open", relatively unsupervised and of 
indefinite length, the defendants have reason to expect that 
an attorney, whose character has been subject to rigorous | 

investigation, and who is in fact an officer of the Court, 
and subject to its censure, will do nothing to enganger the 
security of the institution. Other individuals, who have not 
had their character subjected to such scrutiny, cannot, 
without further evaluation, be afforded such treatment. 

6. Nevertheless, despite the Department's interest 
in insuring (a) that the counsel area is utilized only for 















consultation (and not for additional unsupervised "personal" 


visits) and (b) that the open, unsupervised "counsel visits" 

. 

do not endanger the security and safety of the institution, 
the plaintiff insists that she is entitled to receive the 
open, unsupervised "counsel visits" from virtually any person 
designated by her attorney. 

7. The Department has not adopted rules forbidding 
bona fide legal assistants or paralegals from utilizing the 
counsel area. The department does, however, review every 
such request on the merits and denies those requests it seems 

to be inappropriate. 

8. In the case at bar, the defendants have decided 
that they cannot reasonably permit the individuals named in 
the moving papers to consult with plaintiff in the character¬ 
istically open and unsupervised "counsel visit" setting. 

Said determination is based upon an examination of said indi¬ 
viduals' criminal records, as well as confidential data 
collected from various law enforcement agencies. In the 
event this Court wishes to examine this information, for 

the purposes of deciding whether defendants' acts were 
rationally related to their duty to maintain safe and orderly 
correctional facilities, such information can be provided on 
a confidential bases. 

9. An example of the sheer frivolity of plaintiffs* 
request involves their demand that this Department permit 
one Anthony Laborde to utilize counsel facilities, and to 
meet with plaintiff in the open atmosphere that characterize 
counsel visits. Mr. Laborde has an extensive criminal record 
involving convictions for very serious offenses including 














several weapons violations, robbery and most recently, a I 47a 
conviction (on October 30, 1974) for possession of an explosiv] 

i 

device (he received 2 years probation). A copy of 
Mr. Laborde's arrest record is included herein as Exhibit A. 

In addition to Mr. Laborde's long criminal record, it is 
the department's belief, based upon information within its 
possession, that his presence in such a setting would create 
risks to the order and security of the institution. 

10. The request that Ms. Smith and Ms. Afeni 
Shakur be permitted to utilize such facilities is similarly 
frivolous. In both cases, there exist substantial information 
that these individuals also present risks to institutional 
security. * Moveover, Ms. Smith's criminal record includes 
a 1972 conviction for shoplifting.And, of course, the affi¬ 
davit submitted by • \ the three alleged "paralegal" fail 
to demonstrate that said individuals possess any qualifica¬ 
tion for this role other than their appointment by plaintiff's 

attorney. 

11. It should be noted that the Department of 
Correction has not prevented Mr. Laborde, Ms. Smith or Ms. 

Shakur from visiting and consulting with plaintiff. During 
the institutions' regular visiting hours, the above named 
[persons may visit with plaintiff in accordance with the regula 

personal visitation procedures. 

12. Finally, it is clar that the moving papers 

have failed to demonstrate the necessity for the requested 
relief. The moving papers, while concluding that consultation^ 
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between the plaintiff and the alleged paralegals are necessary 
fail to state, what information they desire to obtain, or 
[demonstrate that continuing consultations will be required. 


WHEREFORE, the motion should be denied in all 


"espects. 


5worn to before me this 
"'clay of June. 1975 
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THE COURT: The reason I convened a hearing today i 

v ,as In response to an offer from the defendants to present 
material to mo In-camera regarding the reasons why they 
feel that they should not permit certain of the persons In¬ 
volved In this action to attend at Rikers Island an interview 
with the plaintiff there on the same basis as attorneys 
conduct interviews. 

There is certain public information available 
about certain of the proposed interviewers, about criminal 
records, but, but the defendants wanted to present other 
Information which is not of a public nature, which they 
regard as information that they are relying on, It is their 
position that they state that such information Is confidential 
and shouldn't be revealed to the plaintiff or anyone on the 
plaintiff's side. 

I think the defendants should have the opportunity 
to present this to me. I'd like to know just in general 
a little more fully about what is the reason for confident i.iJ 1 
Is this because of the possibility of revealing the names of 

informants? What is the reason? 

MR. TOBIAS: Your Honor, that is one of the 
reasons. Another reason is we don't want to make public our 
operating procedures, and I am afraid that I would have to 
have this session in-camera to explain that more fully. 
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in-camera 


Honor? 


THE COURT: All right, I will have the session 


MR. LATIMER: May I be heard on that, your 


MR. TOBIAS: The offer of proof we made was 
conditional. We don't really feel that It Is necessary 
In that there is really no federal claim here. In our opinion. 

I 

In other words, the right to interview, the right to access 

I 

{ j 

by nonprofess1onaIs, we don't feel rise to a constitutional 

! I 

right in the first place. We feel the threshold hasn't been |b 

achieved. In other words, the threshold question being 

whether or not there Is a constitutional right for ordinary 

lay people to have this type of access. We-are not denying , 

anyone or these people in particular the right to visit 

Ms. Shakur. It is just a question of whether the special l.yfn | 

* ! <• 

of nonsecured attorney visits that exist in Rlker's Island 
that we have to be very, very careful about, we feel this 
Is something within the department's discretion. i 

y 

If you disagree with our theory here, obviously 
we are prepared to go ahead and give you this 1 nforma l. 1 on. 

But I think that it does require a consideration of the threshold 

I 

question we presented. 

THE COURT: I didn't really feel it was presented 
in quite that way. I think you may very well be right that 


j g src aaar 
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without anything presented to me in the way of this additional 
information, you would succeed, but, frankly, I think ^.hat If 
these are circumstances which you are relying on or the delen- 
dants are relying on in making their determination, then 1 
think that ought to be before the Court. Even if it is before 
the Court in-camera, it will still be something known to the 
Court, and 1 wouldn't be in the dark about all the circum¬ 
stances. That obviously presents a problem because if it 
is heard in-carnera, it is not something which the plaintiff 
and her counsel can hear, and that is a problem. But those 
problems occur in other contexts, and that is not insurmount¬ 
able . 

Whether it will be anything 3 rely on in my 
decision, I didn't hear it. It may be that I will decide 
in your favor on a basi 3 completely outside and without re¬ 
gard to these additional circumstances. I really am not In 
a position at the moment to say that. I just want to hear 
all the circumstances before I finally make my decision. 

fcR. LATIMER: Your Honor, I would, of course, 
most strongly object to hearing this information in-camera, 
but I, too, don't believe that at this stage that is necessary 
Of course, the Court knows that I rely as a constitutional 
right for my client on Procunier against Martinez and also on 
the Sousa case which was cited by the defendant. 


~ 
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However, an Incident that occurred within this 
past week I think reveals the frivolous nature of the corpora¬ 
tion counsel's objections. My office has another client who 
Is Incarcerated In the Women's House of Detention on Klk f *i 's 
Island. Her name Is Mrs. Emma Williamson. Yesterday Mr. 

LaBorde and Miss Smith were Issued special visiting pass 
number 7^*]2 to visit with Miss Williamson In the Women's 
House of Detention on Hiker's Island. 

I 

They went out to Riker's l3lar.d, and If the 

corporation counsel so wishes I will put Mr. LaBorde on 

the stand to testify as to what happened when he went to , 

Hiker's Island, but, brelfly, they went to Hiker's Island. j , 

I 

•The -vls 111 ng booths for counselors when they got there were 

t 

full. They were escorted inside the Women's House of Deten¬ 
tion, a man with the criminal record of Mr. LaBorde which j 

the corporation counsel disparages so much, was escorted j 

inside the Women's House of Detention and was given a pi'W-dv 

I 

office to interview Miss Williamsom. They stayed there lor 
just under two hours holding a confidential, private interview. 

If they are saying that Mr. LaBorde -- it is totally Incon¬ 
sistent with any claim of threat to Institutional security, 
and I think that that shows completely that they are just 
this particular litigation doesn't involve the city or the 
Department of Corrections. It might Involve other agencies 
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of the city, 1 don't know, but It doesn't Involve the Depart¬ 
ment of Correction. I think that It just highlights the 
attemp.s of the city to obstruct the process -- the progress 
of the litigation. This Is Miss Shakur and Miss Smith who 
just caine Into the courtroom. If Mr. LaBorde or Mis Smith 
constitute a threat to the security of the Institution, then 
1 don't think till the city would have allowed them the access 
they had yesterday. I think that claim Is totally specious. 

THE COURT: What doe3 the city say about that? 

MR. TOBIAS: Your Honor, again, the situation 
with the persons who visited yesterday Is a much different 
situation than visiting Miss Shakur, and you will see why 
when we get in-camera. Also, I would like.to add that we 
are more vigilant in determining who gets to visit particular 
inmates. Again, for particular reasons which will become very 
clear later on. 

THE COURT: In other words, you are telling 
me that you have no blanket seclusion of people of -- of 
para profess 1onaIs, assistants, and you don't even have a 
blanket exclusion of these individuals, you examine 1t on a 
case basis and you make a determinatlon? 

MR. TOBIAS: Your Honor, that is correct. I 
would say this, that had it been brought to ny attention that 
people with criminal records were getting this type of access 
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In the attorney consultation context, I would have seen to It 
that that had been stopped. I frankly didn't know about this 
visit. But I think that the circumstances are clearly 
dlstingu1shable. 

THE COURT: At least to me on first blush it is 
a little confusing. If It Is just an administrative error, 
that's one thing. If it is a really conscious decision that 
Mr. LaBorde and Miss Smith can safely visit some people but 
there is a particular problem about the plaintiff here, 
that's another thing, and it may be perfectly valid. I don't 
know. I don't quite know where you stand. So who has the 
responsibility of deciding who can make what kind of visits 
to whom over In Riker's Island? 

MR. TOBIAS; It is generally decided by the 
administrative staff at the institution, at the Women's 
House of Detention. However, they often don't have communica¬ 
tion with the central office which does have the appropriate 
Intelligence information. I would categorize this -- 

THE COURT: The central office of what? 

MR. TOBIAS: The Department of Correction. I 
would characterize this as an administrative error. I would 
also say that the situations are distinguishable in that it 
is quite possible that upon evaluating the situation, which 
we have not done, we might very well have let these people 
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Interview other people, with the exception of Miss Shakur. 

I would"say on first blush, knowing what I know about the 
Individuals we are dealing with, they shouldn't have access 
to the counsel room at all. Certainly not with respect to 
Mjss Shakur. I would characterize It, yes, as an administra¬ 


tive error. 


THE COURT: Are they permitted to go to other 


Institutions? 

MR. TOBIAS: Apparently they would be. I would 

say that this Is something that the department should btr 
made more conscious of. I would say that the department 
hasn't been as vigilant as they could be as far as seeing 
that certain people have these privileges.. I would say they 
are particularly vigilant when It comes to people categorized 
as escape risks. Perhaps they should be more vigilant with 
respect to the entire population. 

We have a number of people, It numbers about bo, 
who aie categorized as escape risks. The department has 
basically focused their attention on these people. 

THE COURT: I think there was mention In the 
paper about certain of these people visiting these people 
under Ossining. Ossining is not under the Department of 


Corrections. 


MR. TOBIAS: That Is a mixed situation, your Honor. 
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We do have leased certain space from the state. I don't know 
whether they visited state prisoners or city prisoners. I 
am not certain. 

THE COURT: I guess what you are saying Is that 
there may not be at this time any blanket exclusion of any 
of these Individuals by tlje Department of Corrections. 

MR. TOBIAS: That's correct. 

THE COURT: So It may be that they are allowed 
to visit other prisoners, and you are saying that that might, 
be subject to reexamination. 

MR. TOBIAS: Absolutely. I think It Is safe to 
say It will be subject to reexamination. 

THE COURT: But, In any event,, you are cor.coi l 
with this particular case and you have particular reasons for 
this particular case. 

MR. TOBIAS: Yes. 

THE COURT: Mr. Latimer, it wasn't clear on -- in 
the papers, I don't think it was clear, perhaps you could 
clarify It now, Afenl Shakur, is there a criminal record 
for that person? 

MR. LATIMER: Afenl Shakur was one of the defen¬ 
dants in the Panther 21 trial four years ago, and she was 
acquitted of all charges In that case. 

THE COURT: When I say criminal record, I mean 
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convictions. 

MR. LATIMER: No, no convictions. She was working 
at Bronx L^gal Service longer than I have, as a matter of 
fact, since then. But there are a couple of comments that I 
would like to make in response to Tobias and then 1 would 
like to get to the Issue of confidentiality of these records. 

* _ I 

In the first place, Mr. LaBorde, Miss Shakur and 

i 

Miss Smith have all interviewed people in the state institution.? 
without Incident. I received no complaints from any institution 

i 

that these people have visited, and 1 assure you that the 

i 

state's Department of Correction, the Attorney General, would 

. 

bring each such incident to my attention. 

Yesterday, to my knowledge, there was absolul ly 

i 

no problem in these interviews. The process by which a person j 
secures a pass to go out there belles any claim of administra¬ 
tive error. 

First, a letter is written by the director of 

s 

the program, the managing attorney of the office, requesting 
permission to go out and interview a particular client for 
a particular reason. Then they must go down to 100 Centre 
Street to the Department of Legal Affairs, present the letter, 
and where a pass, If the request is approved, a pass Is then 
Issued, the pass Is signed by an official at the Department 
of Correction, it is entered In a log, maintained by the 
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Department of Correction, and If It Is approved. It Is Issued, 
the person Is free to go out on a particular day. 

The Department of Correction, as I know In another 
case they have revoked a pass when they found out It was an 
administrative error. In fact, another potential lntervlewei 
in this particular case --.I strongly doubt that there was 

any adiiii ni strati ve error. , 

Secondly, not only were they taken Into the 
counsel room, which is on the first floor near the entrance¬ 
way, and not any - well, it Is beyond the secured part of 
the institution, but not deep within the heart of the insti¬ 
tution, they were taken upstairs to an office when there were i.j> 
■other facilities available. I doubt whether this was all In j 


the category of administrative error. It just seems highly 
unlikely to me, unless there is a grave question of competence, 

of which I am not even making a claim. 

Secondly, this so-called escape risk, to my 
knowledge there has never been any claim made anywhere that 
Assata Shakur has attempted to escape from custody on 
Hiker's Island. In Stack vs. Boyle, a bail case, the 
district court set ball of $100,000 on a Smith Act defendant 
on the grounds that a do?en other Smith Act defendants had 
fled the country and had skipped bail. The Supreme Court 
said no, you can't do that. You must consider each Individual 

_____SOUTHERN DMKICT 
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case. They can't consider the fact that Pedro Monges tried 
to escape from the Brooklyn House of Detention, which Is a 
well known fact, In deciding whether Miss Shakur is an escape 
risk. Guilt by association is one of the things that this 

country was founded to be free of. 

THE COURT: We don't need all that. 

MR. LATIMER: But this is the claim they are 

making, that -- 

THE COURT: Take it easy. You mentioned the 
Legal Aid assistants in your papers. Legal Aid assistants 
with criminal records, are they allowed to make these open - | 
MR. LATIMER: Yes, they are. ' I have spoken win. j , 

people at Legal Aid, and they aie. . 1 

THE COURT: I will hear the information in-camera j- 

1 i 

MR. LATIMER: Your Honor, may I be heard on 
I that particular point? 

THE COURT: I know you object, and you have your 

I 

record. Okay. I 

MR. LATIMER: The only claim made by the city 

is that they have, "confidential data," and this Is Mr. 

Tobias' affidavit, confidential data collected from various 
law enforcement agencies. In Black against Sheraton Corpora¬ 
tion at 371 Federal Supplement at page 102, the District Court, 
relying on a series of precedents dating down from United State 
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against Keynolds, the Adamson case, Coplon, and so on, laid 
down the standards In a civil case where a claim of privilege - 
to Invoke a claim of privilege and the circumstances under 
which a claim of privilege will be honored. 

They first said that Investigatory flies are 
not, per se, confidential, exempt from disclosure. if dis¬ 
closure Is to be prevented, if evidence Is to be considered 
in-camera, if evidence -- and I would like to know for my 
own records anything that Is involving my employees, quite 
frankly, but If there is anything they don't want to show, 
the government agency, that they don't want to show an adversai 
party, It must be prepared for connection with litigation, 
admlnistrative proceeding or a pending criminal prosecution. 

I would submit the Department of Correction Is 
not a prosecutorial agency. They cannot collect this Informa¬ 
tion and simply for intelligence purpose and refuse to review 
it. Particularly when'they are a party to a case that the 
information Is essential. There must be some action pending 
or imminent, and I doubt whether the Department of Corrections 
Is about to prosecute anybody. None of these people that I 
know of is the target of a giand jury Investigation or the 
defendant In a civil action for God knows what or anything else. 
The material if It is to be disclosed must be material that 
Is not necessary for adjudication of the motion, and, clearly. 
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due process requires reasons for actions, for administrative 
actions, be given to the adversary party. Clearly they are 
relying on Information that Is absolutely necessary In this 
context for the adjudication of this motion, and It Is a vio¬ 
lation of just about every due process procedure to hear this 
Information In-camera. It Is not a state secret, obviously. 

It Is not Information for use In connection with a pending 
criminal prosecution. It Is not information that I know 
of that Is for use In any pending civil action, In any action 
before an administrative body that has any adjudicative power. 

THE COURT: Mr. Latimer, I haven't heard their 
Information. It may not be that they have -- it may not 
be that they have any valid claim of confidentiality, but I 
wont know until 1 hear It. I won't know whether there is 
anything that would fall within your guidance or any other 
guidelines until I hear it. It Is very standard practice 
when there Is a claim of confidentiality chat the Court 
hear that claim in-camera to Initially make some kind of a 
determination. The situation you have got here Is, it seems 
to me, a pretty simple common sense thing. There is a person 
Incarcerated at Hiker's Island on criminal charges. That 
person Is suing as a plaintiff in this action, and you are 
representing her in this civil action complaining of prison 
conditions. You assert that you have a right to have several 





1 



2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Ih/lf 1C > 

employees of your legal service organisation go out and Inter¬ 
view the plaintiff In this action. That's your application, 
right? 

MK. LATIMER: It is not my right. 

THE COURT: Okay. VJ1 th that amendment -- 

MR. LATIMER: I think that Is a very crucial 
amendment, that It Is her right, and not mine. 

THE COURT: I will accept that. She Is saying 
she has a right to be Interviewed by these people, right? 

MR. LATIMER: That's correct. 


THE COURT: The defendants come along and soy 
that they have a certain amount of discretion In refusing 
certain kinds of people, as far as those people coming 
out and being accorded the free Interview privileges of 
lawyers at Hiker's Island. They say that they have based 
their decision In refusing these people in part on Information 
that Involves possibly, confidential Information and/or in¬ 
volves the possibility of some kind of criminal piano, 1 
haven't heard it so I don't know, but 1 am just stating it 
In general terms. 

It may be that the Information they have is valid 
information for them to rely on, and It may also be that 
that Is information of great sensitivity and shouldn't be 
revealed to the public because It relates to ongoing criminal 
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2 I problems. So how do 1 resolve that problem? Do I say I 

3 I won't hear them, I won't learn about their considerations? 

4 | Well, that Is one way to approach it. But I don't think 1 

5 will approach It that way. I think I want to know all the 

6 facts and If I find that there Is really no valid claim of 

| 

7 confidentiality, I w lll reveal the Information to you to the 


8 j extent T feel I can. If I feel there Is a valid claim of 

9 confidentiality, I won't reveal It, and I think now we will 




1° 

retire to the robing room and I wlll have the defense counsel | 



11 

In and we will hear the Information. 

1 
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: l 

MR. LATIMER: Your Honor, I would object again, i 



13 

I 

and the Court Is In error on the grounds of U.S. vs. Reynolds 




M | 

and other cases cited. 

| 

t 
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1 

(A robing room conference, on the record, was 



16 

ordered sealed by the Court.) 

i 

(In open court) 
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1 1 

THE COURT: Let me clarify one thing, Mr. Latimer. ; 



19 

The original application which you filed back In January 

1 

t 

j 

i 
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asked for access by several people, there was yourself. 

1 

1 
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and then no problem on that, Merle Ratner, Maxine Dume, Jeannln 

» 
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Smith, Lumumba Shakur, Mutulu Shakur, Afenl Shakur and 


- 
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Wakll Shakur. The latest application seems to refer only to 




24 

three persons, and that Is Afenl Shakur, Jeannlne Smith and 
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Anthony LaBorde. There are changes In the people. Do I 
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understand that the present application is for the plaintiff 
to be Interviewed by the three people named in the present 
application, that is Afenl Shakur, Jeannine Smith and Anthony 
LaBorde ? 

MR. LATIMER: Yes, the present application is, 
because it is based particularly on a denial of those people. 

I would renew the application for the others as well. 

THE COURT: It is a little confusing because 
I don't have any affidavits by them, I don't have any papery. 

MR. LATIMER: At least two of them, Wakil Shakur 
and Lumumba Shakur, requests have been made to the Department 
of Correction. Those requests were denied and the correspon¬ 
dence, what little correspondence there is-with the Department 
of Correction on those two -- 

THE COURT: You are making an oral application now 

for -- who? 

MR. LATIMER: For the people on that list. Tf 
the Court wants further Information, I will be happy -- more 
than happy to supply all the information about those people 
that the Court wants. 

THE COURT: Who is Merle Ratner? 

MR. LATIMER: Merle Ratner is present in the court. 
She is standing up in the yellow dress. 

THE COURT: Who is -- 


i! 


i 
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MR. LATIMER: She Is a paralegal, she has worked 
with me on several different cases within the last couple 
of years. 

THE COURT: Is there any problem about Merle 


Ratner? 

MR. TOBIAS: Yes, your Honor. I would Just like 
to point out, there Is actually a precedent for tills In that 
week, precisely one week ago today, Mr. Latimer made the 
same application before Judge Judd with respect to Miss 
Ra trier'3 visiting one Pedro Monges, another escape risk, 
someone who presented similar' problems that Mis Shakur does 



Judge Judd summarily denied this application, and I think 


this court should respect the department 1 s. pos1tlon with 


respect to people we have classified as extremely dangerous. 

I can point to the precedent,in Judge Judd's chambers last 
week. Mr. Latimer was there. Judge Judd said, "Don't make 

I 

a motion. I won't entertain the request. Mr. Monges Is a 
special case." 

I submit that similarly Miss Shakur is a special j 
case and that we do reserve the right to limit the investigatory 
services given to her. 

MR. LATtMER: I would submit again, this man Is 
trying to do this guilt by association thing. Miss Shakur is 


L~ 


25 


a different case from Pedro Monges. 
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THE COURT: First of all, thl3 application, this 
presents me with somewhat of a confusing situation. We had 
the application back in January as to all these people. 

Then there appeared to be a settlement, and then there wan 
a renewal of the application on papers as to only three people 
and 3 have tried as best I could to deal on the papers and 
on the basis of the information I received In-camera with 
these three people. Now to be told when I walk out here, and 
I think the ruling should be made promptly, now to be tola 
that the application is renewed on other people, this 1 
I know T asked you to clarify it, but the clarification Isn't 

clarification. It is just -- 

MR. LATIMER: Your Honor, at this time' 1 will 


just deal with the people who are actually on the payroll wi¬ 
the Bronx Legal Services, that is the three people with 
me at counsel table. 

THE COURT: . All right, that gets it clarilled. 
That means Afeni Shakur, Jeannine Smith and Anthony l.aHorde. 

MR. LATIMER: That's correct. 

THE COURT: Let me put a statement on the record 
which cons itutes my opinion on this motion. 

This statement is as follows: 

Plaintiff Assata Shakur, also known as Joanne 
Cheslmard, la an Inmate In the New York Clt, Correctional 


irtl 
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Institution for Women at Rlker's Island. She Is held there on 
criminal charges in 3tate court. She brings the present civil 
action In this federal court challenging conditions at the 
Hiker's Island Institution. The application Is now made on 
behalf of plaintiff for an order permitting three persons j 

employed by plaintiff's counsel in this civil action to Inter¬ 
view plaintiff in relation to her civil suit. It Is asserted j 
by plaintiff's attorney in this civil suit that there is a 
need to have these three people interview plaintiff in order j 

to avoid undue burden on the attorney himself in connection | 

i l 

with this action) The specific needs for such extensive Inter- : 
viewing have not been spelled out. There is no specific j j 

Indication of exactly why It Is necessary in this civil action j 
to have a total of four people, namely the attorney and the ,j 

three other persons, engage in such Interviews with the plain- | 

\ ‘ 

tiff.' However, I am denying the motion because I am convinced j 
7 1 - 
that the Department of Corrections has properly exercised j j, 

a necessary discretion in the interests of security In r el'« s *lni|. 

permission for the three persons to have attorney's privilege:: ,- 

in interviewing plaintiff. The names of these three persons, , 

the proposed Interviewers, are Afenl Shakur, Jeannine Smith 

and /'nthony L^Borde. 

With regard to the regulations at the Women's 
House of Detention, it appears that what are called open 
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visits can be conducted between bona fide attorneys and bona f l 
staff rhembers of attorneys. These visits are permitted 
between the hours of 9:00 a.m. and 5:00 p.m. on weekdays 
and 9:00 a.m. and 12:30 p.m. on Saturdays. There are no. 
time limits placed upon an attorney visit, as long as the 
visit Is conducted during those designated hours. The visits j 
are permitted In nonpartitioned booths so that there is free j 
conduct between the attorney and the client. Apart from 
these attorney visits. Inmates at the detention facility 

I 

i 

may receive one personal visit of a specified duration on 
weekday evenings. These visits are what are called closed 

I 

visits, that is, they take place in a partitioned booth. 

The prison authorities assert that the limitations on such 

i 

t 

visits are required by security and by the other factors, ; 

such as the high demand for such personal visits and the need J 

t 

for some; reasonable restriction and control of them. 

I 

In addition to these closed visits. Inmates at trie j 
facility may receive one open or nonpartitloned personal visit 
each month. The Department of Corrections asserts In this 
proceeding, and this assertion appears to be correct, that 

I I 

the department doe 3 not have a blanket rule for bidding bona 

■ 

fide legal assistants or paralegals from utilizing the free 

g 

fl 

visits for purposes of interviews and legal consultation. 

However, the department does review each such request from 
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legal assistance or paralegals and pass on these requests 

. 

as it feels appropriate. The Department of Corrections is 
concerned lest the unlimited and uncontrolled use of open 

. i 

j | 

visits which should be available to bona fide attorneys and 

i 

their assistants might be used to circumvent the restrictions j 
on personal visits and might be used to jeopardi?e the security: 

i 

I 

of the institution. 

It appears that there are good and sufficient 

reasons why the Department of Corrections has refused to i? 

I 

allow open visits or attorney visits to be carried out by 

Afeni Shakur, Jeannine Smith and Anthony LaBorde. LaBorde 

.* 

has a long and serious criminal record which Includes corivlc- j 
tion in the fall of 1974 for possession of. an explosive do- ,| 
vice for which he received two years probation, which he is j' 
now serving. It appears that Jeannine Smith also has a 
criminal record. As to Afeni Shakur, it appears that there 
are no convictions, although she was a defendant in a criminal j 

i ["• 

action in which she was acquitted. j. 

i * 

I have received evidence in chambers in a sealed 

I 

record which convincingly supports the propriety of denying 

i 

Afeni Shakur, Jeannine Smith and Anthony LaBorde the privilege ; 
of attorney visits to plaintiff at Hiker's Island. The 
Department of Corrections has concluded that plaintiff Assata j 

j 

Sha r, also known as Joanne Cheslmard, is a high risk as far j 


it 
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as escape attempt. There is a reasonable basis for this con 


elusion. 

They have further concluded that they must tal:e 
special precautions in limiting access to this plaintiff to 
the extent that they cannot permit Afcni Bhakur, Jeannine 
Smith and Anthony LaBorde the privilege of attorney visits 
to her. The information and the evidence received in-camera 
cn the sealed record satisfactorily justifies, in my view, 
and beyond question, the decision of the Department of 
Corrections to the effect that to permit the three persons 
in question the privilege of attorney visits would Jeopardize 
the security and enhance the escape risk attendant upon the 
plaintiff in this action. 

I further hold that the nature of the information 
which was conveyed to me on the sealed record in chambers is 
such that It should not be disclosed to plaintiff, to her 
attorney or to the three proposed interviewers or to the 
public. It relates to ongoing criminal problems and investi¬ 
gations and It would be most inappropriate, to say the least, 
to authorize its disclosure. I am not asserting that all 
of the information is of a private nature. .Some of the In¬ 
formation conveyed to me had to do with past criminal 
records of certain individuals, arrests, and so forth, which 
are nutters of public record. But the really crucial lnformati 
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wan a matter which must be held, I believe, in confidence. 


The plaintiff relies most strongly on the Supreme Court case 


of Procunler vs. Martinez i|l6 U.S. 396, as a basis for 


asserting that the three Interviewers should be- permitted 


the right to the attorney visits at Hiker's Island. However, 


the present case Is clearly different from the Procunler 


case. In the Procunler case the Supreme Court was dealing. 


with a flat ban on para professional personnel and other 


legal assistants as far as access to prisons to assist 


attorneys. There i3 no flat ban here. The Supreme Court 


in tiie Procunler case specifically noted tha t there might b 


situations where an alleged paraprofessional or legal 


assistant might well be denied access as an attorney because 


of a colorable threat to security. The latter situation Is 


what we have here, and for that reason the present application j; 


Is denied. I should take Into account the assertion that 


one or more of these persons has at Limes been permitted 


attorney visits in city and state Institutions. It may be 


that In connection with certain Inmates the risk is not 


is great as it Is with the plaintiff here. 1 cannot deal 


with the other cases which 1 do not have before me. It 


well be that upon a tightening up of the procedures in 


the Department of Corrections, they will decide not to permit 


acces." In attorneys visits on the part of any of the three 


SOUTHERN DISTRICT COURT REPORT IRS. US COUKTIIOIM 















lh/lf ' ° 

persona Involved to any prisoners or Inmates In the system. 

Whether or not that would be proper, l wouldn't attend to 
decide in this case, but the fact that there may have been 
some visits or attorneys visits by one or more of these three 
persons to other inmates in the system in the past does not 
mean that the Department of Corrections must continue to 
afford them access or that the Department of Corrections must 
afford them access to the plaintiff here. For the reasons 

stated, the motion is denied. 

MR. LATIMER: A couple of things that I would 

like clarification on. 

0 n e, I notice that Mr. Tobias has Murray Kempton'. 
j book, "The Briar Patch," which deals in pa.rt at least with 
| Afeni Shakur. 3 would like to know if that information war. 
considered -- if material from that book was presented in 
chambers, and, If so, I would like the page numbers of that 
particular information because certainly "The Briar hitch' 

,s not confidential Information. It Involved Incidents that 

happened over five years. 

THE COURT: To my knowledge, he did not. I 

noted no reference to any book. 

MR. LATIMER: Secondly, I would like to know 

whether the Information that was presented to this court 
1 n-camera was the result of wire Lap or any other electronic 
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surveillance equipment. II' it was, there are serious question 
a 3 to tne legality of the wire taps and that surveillance, 
and under federal law that 1nformatlon has to be made known 
or it cannot be considered, period. 

1 THE COUKT: There was no Indication of such. 

MR. LATIMER: I would like to know, of course, 

I would ask from the Department of Correction whether any of 
this information was recei%ed by way of wire tap and 

10 electronic surve lllance,because there would be a serious 

11 question. This Is to the Department of Correction. I 
want to know whether any of this information wa3 wire tap 
or surveillance, because then there becomes a serious ques¬ 
tion as to the legality of that surveillance, which would be 


challenged 


THE COURT: I will say right now I am not go ! ne 


to have a lot of questioning here. The information presentee 
to me was specified In such a way as to exclude that. 

Whether there is other information that may be presented 
somewhere else or is available, the information presented 
to me would not incrude that, and we will have no further 
discussion of that. 

MR. LATIMER: Next I would ask now, I realize 
this is an Interlocutory order, and I am asking tnis court 
for permission to appeal its decision to the Court of Appeals 
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2 lor the -Second Circuit pursuant to the appropriate statutes 

3 T COURT: You can make an application for -- 

4 you can look at the statutes and see what applications are 

5 available. I can't act on that kind of an application. 

® That's all we will take care of. 

7 (Court adjourned) 
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